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Using collective bargaining
to promote safety and health
Part 2

par is available from NYCOSH,

Many rrade anionists are nor aware that they can negoriate with management
over safety and health issues and reach collective bargaining agreements thar
require management (0 MAintaim speciic safety and health conditions and poli-
cies. Ifused skilifully, bargarning for safety and hieaith can produce importanr
contract language and furnish the union with substantial leverage over day-ro-
day working conditrons. In addition, the union can use safety and health issues
to require thar management provide the umon with mformatron that is not oth-
erwise accesstbie while 2 contract is in force. This is Part 2 of a 2-part intro-
duction ro purting safety and fealth issues on the negotiating table. The first

Your right to refuse unsafe
or unhealthful work

A clause about refusing unsafe work with no loss of pay is
important, because the law does very little 1o protect workers from
firing or disciptine for refusing to do a dangerous job. For example:

No employee shall be required to perform work that he/
she reasonably believes involves a substantial probability that
serious physical harm may occur. Employees who exercise this
right of refusal shall be assigned to other work. The employee
shall accept such assignment either at the rate of the job from
which he/she was relieved or the rate of the job to which he/
she is assigned, whichever is higher. If an employee exercises
the right of refusal, the employer shall not assign another em-
ployee to the task withount first informing the employee to be
assigned and the union that the work has been refused under
the terms of the contract. The employer shall not discipline or
otherwise discriminate against any employee because the em-
ployee has exercised any right established by this contract.

A contract that protects an employee who refuses to perform
a task because of a “reasonable belief” that the rask may canse
serious bodily harm gives more protection than existing laws and
regulations.

Preparing for bargaining

Winning safety and health demands is no different than the
fight for bigher wages. The most important part of any bargaining
does not take place at the bargaining table. Successful bargaining
depends on involving the whole membership in establishing priori-
ties and showing strong support for them. Without the support of
the membership, it’s very hard to win anything at the table.
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When preparing for bargaining, examine the safety and
health provisions, if any, in the current contract. Has it
worked well? Do parts of it need ro be strengthened? If your
contract does not include any safety and health language, what
are the most pressing safety and health issues you face?

You can also review safety and health langnage in a model
contract or in other unions’ contracts. An excellent resource for
safety and health contract language is Coflective Bargaining for
Health and Safety: A Handbook for Unionsby the Labor Occupa-
tional Health Program, Center for Occupational and Environmental
Health, University of California, Berkeley. Single copies are
available for $20 from LOHE 2223 Fulton St., Berkeley, CA 94720.
For more information contact LOHP at that address or telephone
510-642-5507; e-mail iohp@socrates.berkeley.edu; website:
wwwlohp.org

Two additional sources of safery and health contract
language:

1. “Joint Local Labor-management Safety and Health Com-
mittee Provisions in Private Sector Collective Bargaining

{continued on next page}

3



NYCOSH FACTSHEET

NYCOSH FACTSHEET

NYCOSH FACTSHEET  NYCOSH FACTSHEET

Using collective bargaining
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feontinued from previous page}
Agreements” in the Winter 2000 issue of the U.S. Department
of Labor’s quarterly “Compensation and Working Conditicns”
available on the Internet at htrp://www.nycosh.org/US_Dept_
of Labor article on joint_safety_and_heaith_committees.pdf
2. Model Health and Safety Contract Language, a page in
the Canadian Auto Workers website, at http:/www.caw.ca/
whatwedo/health%2ésafety/minpos.cfm

Identify safety and health concerns, with specific examples.
Management is required to give the union information it needs to
prepare for bargaining, including information on the following
subjects:

1. complaints to supervision or management

2. grievances related to safety and health (both successful

and unsuccessful}

3. surveys of workers regarding safety and health concerns

4. records of injuries and illnesses {(workers who are cov-
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“Get over here... You said labor and management
should stand together.”

ered by OSHA have a right to copies of the
employer’s OSHA-200 log of injuries and ilinesses or,
in states where the QSHA law is enforced by a state
agency, the state’s equivalent form. In New York
State, it 1s a DOSH-900 log for public-sector work-
places.)

records of workers’ compensation cases

records of disciplinary action taken against workers for
raising safety and health issues

7. records of any reasonable accommodation resulting from
an Americans with Disabilities Act or state disability
claim and records of any light-duty assignment and the
disability that prompted the assignment

Government agencies also have information relevant to your
employer’s safety and health record, most of which must be dis-
closed on request.

* workers’ compensation board case records -

*  OSHA and stare safety and health agencies (copies of

complaints and inspection reports)

*  other state and local agencies, such as the health depart-
ment and the fire department {copies of complaints and
inspection reports)

Discuss your safety and health experience. Examine the
union’s records, including records of complaints and grievances.
Identify specific examples of problems with the existing contract.
Determine which of these problems coutd be corrected by means
of improved contract language.

o o

Union access to safety and
health information

Asking for information is a useful way to force manage-
ment to respond to members’ concerns about safety and health
issues. By law; unions are entitled to safety and health infor-
mation such as the following:

*  Information necessary for negotiating and setvicing labor con-

tracts, through the National Labor Relations Act or state law

« Information specified by the OSHA regulations and

other laws and regulations

*  Any information that OSHA has about the employer, in-

cluding inspection narratives, settlement agreements and
citations. To obrain all relevant OSHA records, make
three separate Freedom of Information Act requests: one
w0 OSHA headquarters in Washington, one to the Re-
gional OSHA office with jurisdiction over your location,
and one to your local {Area) OSHA office. f youareina
State Plan state, make the request to the Area office under

{continued on next page)
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Bargaining for safety and health

(continued from previous page)
What abour safety & health problems that can’t be settled
cooperatively?
Workers and management don't always agree on how to re-
solve a safety and health problem. A contractual method of re-
solving disputes is needed, such as the grievance and arbitration’
procedure, which has the advantage of familiarity and the poten-
tial for speedy resolution, but can have some disadvantages.
*  Grievances can rake a long time to resolve. Safety
and health issues can be matters of life and death.
They shouid take priority over other grievances.

¢ “Labor relations” staff — who are more familiar with
disciplinary matters and contract interpretation than
with occupational safety and health — may not be
competent for dealing with these issues,

»  Arbitrators may also fack any safery and health expertise.

Unions may want to establish an expedited grievance pro-
cedure with strict deadlines for safety and health issues. The
contract ¢an also provide that safety and health matters will be
arbitrated by members of a special panel, consisting of safety
and health experts.

If a contract establishes the right to grieve a safety and
health issue, it
should not restrict
the union from using
other ways of resolv-
ing differences, such
as complaining to
OSHA, making use
of safety stewards or
labor-management
safety and health
committees. INo contract can waive a members’ fegal rights,
such as the right to file an OSHA complaint.

Hazardous-duty pay

If 2 job is inherently hazardous, it is preferable to compen-
sate workers in those jobs by means of their overall pay scale,
than it is to pay them more for working under unusually unsafe
conditions. Unions can use the process of negotiating over haz-
ardous duty to eliminate or control the hazards, rather than ob-
taining premium pay for members who are put at undue risk.

Some contracts require prentium pay for workers when
they perform certain hazardous or unpleasant tasks. A hazard-
ous-duty pay clause can be abused by an employer who
chooses to pay a small premiem rather than to spend enough
to eliminate hazardous conditions and make the job safe.

Hazardous-duty pay should be paid only under specific,

Summary:
safety and health
contract language

1. Safety and health contract language can be vsed fo
obtain greater protedion than the regulations of
OSHA or other government agencies.

2. For some public-sedor workers, contract language
may be their only protection regarding
occupational sofety and health.

3. Contract language can establish a stronger “right to
refuse” unsafe work and stronger protection from
discrimination for exercising a safety ond health
right than OSHA or state law.

4. In some circumstances, it is easier and quicker to
disectly enforce safety and health confract language
than rely on OSHA or another agency.

5. A coniract can establish a procedure for reporting —
and documenting — safety and health complaints
ond their disposition.

6. Contract longuage can cover safety and health
hazards that are not regulated by OSHA.

7. A contract can mandate safety stewards or a joint
labor-management safety and health committee.

8. Use great care crofting contract longuage so it will
be effective and not subject fo misinterpretation.

agreed-upon conditions. A contract can require the employer
to take specific steps to correct any condition that results in
hazardous-duty pay and limit it to work that is unavoidable.

This publication made possible by a granr from the New
York State Deparemene of Labor Occupatronal Safery and
Health Trarning and Education Program.
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fcontinued from previous page)

your state’s freedom of information law. Specify in each
request that you are making simnilar requests to the other
two affected offices, so each request is only for records in
the office that receives it. A summary of OSHA inspec-
tion informaton 1s available on the OSHA website, but
the records that can be obtained under the Freedom of
Informarion Act include much more information.

¢ For public-sector unions (and the public at large),
copies of any of the employer’s records that are cov-
ered by a Freedom of Information law

*  Coptes of safety and health studies, or safety-related

engineering studies that are conducted by management
and that affect bargaining unit members.

In addition to information that is covered by existing laws,
contract language can provide additional, significant rights o
obtain other safety and health information, such as the right to
immediate notification about accidents or conditions that may
. affect the safety and health of employees and the right to inves-
tigate injuries, near-misses and illness.

A contract can require management to provide the union with
information about the safery and health effects of any new process
before it is instiruted. It can require management to give the union
an oppottunity to inspect any new machinery before it is installed.

Contractual joint labor-management
safety and health committees

A contract can require the creation of ajoint labor-manage-
ment safety and health committee, which brings together the
people affected by safety and health conditions and their union
representatives with the people who have the responsibility
zfor insuring safe and healthful working conditions, Labor-
management safety and health committees create an opportu-
nity for the union to bargain continuously over safety and
health issues and for frontline managers and workers to resolve
safery and health issues at the level where they arise.

A union needs its own safety committee 1o set its safety and
health agenda and strategy. A joint committee is not a substitute
for a union safety committee, because the union and management
will have sharp disagreements over some safety issues, When
there is a basis for discussion, i’s fine to work with management,
but it is vital for union members to have a forum for addressing
safety and health issues that management will not consider, I you
decide to establish a joint labor management safery and health
committee, it is important to get contract language that provides
time for the union members of the committee to caucus.

The union and management can benefit from the work of
a joint labor-management safety and health commitree, because
such a committee has the potential to both protect union
members by reducing the number of workplace injuries and
illnesses and reduce the expenses that the employer mcurs
when a worker is hurt or sick.

A contract that sets up a joint labor-management safety and
health committee should specify:
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*  the number of committee members, half of them from
the union and elected by the union members.

* the duties and responsibilities of the committee and
the equality of the union and management in the lead-
ership of the committee, which should have co-chairs
from union and management or a chair that rotates
between union and management. The committee’s
minutes should require the approval of both the union
and management.

* the pay status of committee members when they are per-
forming committee business. Union members of the
committee should be paid for the time they spend on
committee business, including both time in committee
meetings, time to prepare for meetings, inchuding time to
caucus with the nnion members of the committee, and
time to perform other duties of committee members.

* rthe information that members of the committee will
have access to, including injury and illness data

* the amount and subjects of training thatr committee
members will receive, and management’s responsibil-
ity to pay for it

* unrestricted access to the plant to invesrigate reports
of accidents, injuries, illnesses, near misses and haz-
ardous conditions

Labor-management committee members should be able to
devote time to committee work outside of committee meetings.
Management representatives on the committee will spend time
investigating and analyzing safety and health issues for manage-
ment before and after committee meetings; union representatives
on the committee must have the right to devote paid time to
such activities on behalf of the union. This provides the union
members of the committee with a full opportunity to discuss
safety and health issues and to set their own priorities for resolv-
ing them, prior to their discussions with management.

Management is likely to attempt to restrict all safety and
health issues o the labor-management committee process.
With a contract clause stating that the joint labor-management
is not the union’s “exclusive forum” for dealing with safety and
health issues, the union will keep the option of using the
forum of its choice, including the grievance mechanism and
OSHA complaints.

{continued on next page}
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As the NYCOSH wehsite grows so does
the number of people who visit it

his spring NYCOSH

added the 120" page to

its website. The site is
now more than ten times larger
than it was when it was
launched three years ago.

“The amount of informatzon
on the site has increased by
much more than ten times since
1998, because some of the pages
we have now are larger than the
entire site when we started out,”
according to website manager
Jonathan Bennett. “We have
become one of the Internet’s ma-
jor safety and health portals. The
site features scores of our own
factsheets and news reports, plus
pages that display more thana
thousand categorized, annotated
links to related news and informa-
fton on the Internet.”

There is a steady inctease
in the number of visitors to the
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site, as it grows in size and de-
tail. “We didn’t have any way
to measure the number of visi-
tors to our website for more
than a year after we opened it
up,” said Bennett, “so we can’t
compare our current traffic to
the volume in the site’s earliest
days, but since we began rto
measure it two years ago, the
number of visitors to the site
has quadrupled.”

The NYCOSH Internet
server makes it possible o get
an overall pictare of what
brings visitors to the site and
what kind of informatdon they
are looking for. The server does
not collect any information that
could be used to identify a visi-
tor, but it does make it possible
to see what prompts visitors o
come to the site and which
pages are visited most.

“We can make some inter-
esting generalizations about
visitors to our site,” says
Bennert. “For one thing, the
vast majority of pages on our
site are opened by people who
are looking at one of our pages
already. That means that when
people come to our site, they
almost always look at additional
pages before leaving it. [ take
that as a sign that visitors find
the site to be useful.”

An increasing number of
visitors come back to the site at
least once after their initial visit.
The site is getting about ten
thousand visitors a month,
roughly half of whom have vis-
ited the site at least once before
in that same month.

“We have found that many
visitors to the site have come
there because they are trying to
solve safety and health prob-
lems, They discover our site
through other safety and

' New York Committee for
m Occupational Safety and Health

For the latest 911 -related occupational
safety and health information and cther
late-hreaking news, cifck here.
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campiete guide to what you can find Insige.

Welcomne o the NYCOSH websie, where pour find o than 100 pages
of ngwy ang nfrmalion about o-the-job Safety and nealih, plus mone
Hran 1,500 ks fo more iformation on the ifemet that yoo ¢ use o
enhance oocupalivnal sefely.
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The iatest Wordd Trade Center catastrophe safety and
health information is posted below, We have much more
infarmation on other pages. You can browse the latest
information by scrofiing down or click here for a complete
index whal's related.

Trade Center

Y NYCOSH UPDATE

Eight Maonths After World Trade Center
Catastrophe, EPA Plans to Oversee Professional
Cleanup of Lower Manhattan Residences

N May B the EPA abandoned ils previous posilon that it had no
responsiblity for indaor spaces that were conlaminaled when the Word

that in June it wowd

begln a pregram to clean Bang quaners below Canal Streel, upon the
resident's request. While many walcomed the EPA reversal, some pubbe
heallh activists also criticized it sharply as bemy “too itke, 1oo Bla ™

The agency

heaith-related or union
websites,” says Bennete, “We
get asteady stream of visitors
who come to the NYCOSH
website through links in sites
like the AFL-CIO’s website, the
“Typing Injury Frequently
Asked Questions’ site and ‘La-
tex Allergy Links.™

AT THE TOP OF THE LIST
Most of the web users that
come to the NYCOSH site
from elsewhere on the Internet
find ir by using a search engine
such as Google or SearchMSN.
“I assume that some of those
people aren’t looking for our
kind of website, but I'm confi-
dent that a lot of them find
what they are locking for,” said
Bennett. “Many search engines
list NYCOSH close to the top
when they respond to queries
that are specifically related to
safety and health. For example,

if you type ‘occupational AND
safety’ in the America Online
search engine, the NYCOSH
site is first on the list that
comes up. Or if you query the
Google search engine, “What is
PESH in New York State?” the
first site on the list that come
up is the State Labor
Department’s and the second
site on the list is ours.”

Since its inception, the
NYCOSH website (www.
nycosh.org) has been partially
funded by a grant from the New
York City Council, which has
been renewed four times. “The
City Council grant has made it
possible for us to devote re-
sources to posting as much
practical and up-to-date informa-
tion as we can,” said NYCOSH
Execntive Director Joel Shufro.
“Based on what we know about
the site’s visitors, the City’s
money is being well spent.” 4
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200 activists attend WTC conference

(continued from back page)
Trauma Center, described the
conference as an important
step for grassroots activism in
New York City. “The people
and organizarions who were
represented have a sense of the
pulse of the city that far sur-
passes the Office of Emergency
Management, FEMA or the
mayot,” she said. “T hope we
can ail continue to network
and that a forceful policy state-
ment will be issued.”

Participants expressed
deep concern about environ-
mentzl dangers and enthusiasm
for an effort to bmld broader
coalitions in the fields of public
health and safety and defense
of the urban environment. Four
panels and two working ses-
sions brought into focus di-
verse views and expertences on
how to approach post-9/11 sira-
tegic planning: '

TOXIC AFTER EFFECTS
The first panel examined
the impact of the World Trade
Center catastrophe in terms of
toxic after-effects and the rev-
elation of a crisis in New York
City’s emergency preparedacess
and response system. Lisette
Morton, spokesperson for Con-
gressman Jerrold Nadler (D-
INY), described how the Envi-
ronmental Protection Agency
responded to the downtown
¢leanup with conflicting posi-
tions and failure to enforce the
federally mandated Nationat
Contingency Plan, which di-
rects the work of federal agen-
cies in disaster situations.
Other panelistsincluded
Don Carson, Director of the
Hazmar Program of the Interna-
tional Union of Operating Engi-
neers; Stuyvesant High School
Parents’ Association activist
Rachel Lidov; Lee Clarke,
American Federation of State,

8

County and Municipal Employ-
ees District Council 37 Senior
Safety Coordinator; former
lower Manhattan City Council
member Kathryn Freed, and
David Newman, coordinator of
the NYCOSH World Trade Cen-
ter Health and Safety Project.

In the second panel, the
discussion turned to physical
and mental harm resulting from
the catastrophe, Dr. Stephen
Levin, co-director of Mt. Sinai-
Selikoff Center for Occupational
and Environmental Medicine,
pointed out the risk of lung dis-
ease brought on by dust con-
taminated with fine asbestos
fibers. He noted that asbestos
insulation used in constructing
the Worid Trade towers had
been a public health concern for
decades. “The only way to
determine the extent of the
problem is systematic testing,
integrating results from both
indoor and outdoor environ-
ments,” he concluded.

Chinese Progressive Asso-
aation Director Mae Lee called
attention tc an outbreak of
asthma among children in
Chinarown (short blocks from
Ground Zero) since 9/11. She
decried the absence of media
attention to the impact of 9/11
on Chinatown, and told of street
signs posted in the neighbor-
hood announcing reimburse-
ments for apartment cleanups by
FEMA . . . in English only.

Panelist Eva Usadi as-
sessed New Yorkers’ potential
emotional damage on the basis
of the experience of Oklahoma
City. “By conservative estimate,
in the months to come there will
be at least 500,000 people in
need of mental health services
as a result of the disaster,” she
said. “Rescue and recovery
workers, family members, and
hundreds of children have al-
ready presented post-traumatic

stress symptoms. [f untreated,
these can result in mental health
problems that can persist for
many years. Yet the city has
taken a wait-and-see approach
to disaster preparedness. We
need active intervention to let
people know how and where to
get help in the event of some

. future disaster.”

Other health experts and
commuity activists on the
panel included Roger Cook of
United Church of Christ Na-
tional Disaster Ministries; Roy
Grant, Director of Research for
the Children’s Health Fund, and
Julie Hyman of the Center for
Independence of the Disabled.

SECURITY COVER-UPS
Panel 3 included
NYCOSH Public Affairs Direc-
tor Jonathan Bennett; Public
Employee Federation health and

- safety specialist Skawn Bobb;

NYCOSH Youth and Immigrant
Outreach Coordinator Omar
Henriquez; Joel Kupferman of
New York Environmental Law
and Justice Project; Sanford
Lewis of the Safe Hometowns
Initiative, and Sean Moulton,
senior policy analyst for OMB
Watch. The panelists discussed
the problem of information ac-
cess, noting that the public’s
right to know about hazards
resulting from 9/11 has been
virtually ignored by government
agencies and the mainstream
media. Moulton sounded a
warning about the current
administration’s assault on the
Freedom of Information Act,
“National security gave the
state carte blanche for cover-
ups,” he said. “Information is
disappearing from government
web sites, and public doca-
ments are being destroyed,”

At the fourth panel, the
probiem of planning long-term
solutions to the environmental

T ek Comme o
w Oceupational Safaty dnd Health
BEYOND
SEPTEMBER 1
NTA
AND

P TH
BOLICY ‘

A WORKING
CONFERENCE

May 9, 2002
B:30 AM -5 PM
CUNY GRADUATE TENTER
B AVENUE
BETWEEN 34™ & 35™ STREETS
NEW YORK CITY

YWHO SHOULD ATTEMNLY
LEADERS AND ACTIVISTS FROM
ENVIRONMENTAL, LABCR.
PUBLIKC HEALTH, EBLCATION,
IMMIGRANT, COMMURNITY, TEMANT,
& FAITHBASED ORGANIZATIONS

fp Educaﬁiqﬂ

Wbl Froarams

health crisis was addressed.
NYCOSH Director Joel Shufro
spoke to OSHA's
decision to exempt the World
Trade Center area cleanup from
the agency’s own regulatory
standards after 9/11: “The re-
gional OSHA administrator
emphasizes that they are mak-
ing every effort to distingnish
the decision not to enforce the
law at the World Trade Center
site as a special circumstance,
but we are concerned that the
precedent will be used by oth-
ers to turn the clock back 30
years on OSHA enforcement.
Rather than using the agency’s
prestige and access to the press
to provide workers the infor-
mation they necded, OSHA
limited itself to advising em-
plovers to comply with stan-
dards that were not sufficient
to protect workers” health and
safety.” Referring to the Bush
Administration’s record of gut-
ting environmental and occupa-
tional health laws, Shufro said:
“It 1s time that we demand in-
(continued on page 9)
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